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Dear Congressman Sununu:
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OFFICE 01' flit. SEGflff.~:tY

Thank you for your letter dated November 13, 1997, on behalf of your constituents,
Timothy J. Thompson of Rochester, New Hampshire, and Gossett McRae of Goffstown, New
Hampshire, concerning the placement and construction of facilities for the provision of
personal wireless services and radio and television broadcast services in their communities
Your constituents' letters refer to issues being considered in three proceedings that are
pending before the Commission. In MM Docket No. 97-182, the Commission has sought
comment on a Petition for Further Notice of Proposed Rule Making filed by the National
Association of Broadcasters and the Association for Maximum Service Television. In this
proceeding, the petitioners ask the Commission to adopt a rule limiting the exercise of State
and local zoning authority with respect to broadcast transmission facilities in order to
facilitate the rapid build-out of digital television facilities, as required by the Commission's
rules to fulfill Congress' mandate. In WT Docket No. 97-192, the Commission has sought
comment on proposed procedures for reviewing requests for relief from State and local
regulations that are alleged to impermissibly regulate the siting of personal wireless service
facilities based on the environmental effects of radio frequency emissions, and related matters.
Finally, in DA 96-2140 and FCC 97-264, the Commission twice sought comment on a
Petition for Declaratory Ruling filed by the Cellular Telecommunications Industry Association
seeking relief from certain State and local moratoria that have been imposed on the siting of
commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, your constituents' letters, and this response will be placed in the record of
all three proceedings and will be given full consideration.



Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.
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Thank you for your inquiry.

Sincerely,

~ Steven E. Weingarten
Acting Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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Director of Legislative and Inter~overnmenta1 Affairs
Federal Communications Commission
Room 808
1919 M Street, N.W.
Washington, DC 20554

Dear Ms.Komb1uh,

---- .----------- ... -'onClos&fiftneUef's-ttian fiave-receiiU"-i'eceiveofroni'communities within my district
concerning the authority of the Fede~ Communications Commission (FCC) to preempt
local zoning for cellular, radio, and TV towers.

.. - "~=i~c:{~/~~:r~~~~~ ~~~~~~5p=:;1~lin~~~~5~~~rJag~~\~~t~~~~~~~u~me -- - .
municipalities have imposed while their zoning ordinances are under revision; and, the
FCC's proposed rule that a municipality must respond to any permit request within 21-45
days, or t~e request is automatically deemed gra.'1ted.

I would appreciate your review of these letters and your comments on the issues outlined by
the communities.

Thank you 'for your" time in this matter, and I look forward to your reply.

rSincerely. (j
\\ ( Q IJ

Q;;;
.~

Jo n E. Sununu
ember of Congress
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O\;!l)~r 30, 1997

Senacor ludd Orell
Senator Robert Smith
Repieseiiiitfve lut;ii Summu

..... ••'oJ

Dear Senator Oregg, Senator Srmth, aDd Representative SUDUnu:

We are writins you about the federal Communications Commisllion and its attempts to preempt local
zoning of celluJar. radio aDd TV towen by makins the FCC the "Federal Zoning Conullission" for all

--------.----- -~~UulIlJ~J~-bqn~_~~~~~tt9wers. Boch Congress and the courts havo Jons recosnlzed that zoning
15 3 peculiarly local tunc:tion. Please immediately cuntaCt th~ PCC and tell It to stop these effortll wliicli-'
viuhuc the intent of Congress, the ConstlNtlon and principles of Fed~'I'alism.

h! t."le 1996 T~!e'..:Qmrnu.~!c!tj{\m! Act, Co!!gre!!! ~~pmJ!!ly rcaffinncd local zoning authority over cellular
rowers. II told the FCC to stop all ru1em'kingJ where the ,.:c.C Will attemptiJJs to become a Federal
Zuning Commission Cor such towen. Desplce this InstNCtion from Congress, ale FCC is now attempting
to preempt local toning authonty in ch.... different ruJemalcinss,

Cgllylar Towers· RadIAt'gn: Congress expressly preserved JtK.ial zonlnl authority over e;~l1ular It)wers ill
(he 1996 Telecommunlcarions Act with the lInle exception lbatlDunicipalities cannot regulale; lhe:
radiation from ceOular aruennu If It Is within limits set by Lhe FCC. The FCC is attempting to have "the
exct:ption liwallciw the rule" by uslna the Iintlted authority CODl~ gave it over ceiiuillr (ow~r filuiai-i""
to review and revel'le any cellular zoning decision l11lhe U.S. which it finds is "lainted" by radiation
concerns, even If the decision is otberwiH perfectly permissible. rn facr. the FCC i~ liayins it call

...... _.__ ~~p.nd.!W~~Il~.)~~t.~~.~ ..~I.!~(Qt.a ~n~c;.I!,~U~'_s_decision are, need not he hound by the stated
rea.~nll given hy a municipality and doe!ln't even have to wail until a local planning deci1iion is final.... -- ..- .....
before the FCC acts.

.Scm~ of cur :it~·zer.:l are :g..':cer-nR~~~·tJHr-3.diatign-t'rJJm.c~llu!a.r.tower~_ We cannot prevent thc:m_
from mentionIng tbelr cOllCerus in a public hearing. In its rulemaklng the t"CC is saytng (hal If any
citi1,cn raises this issue thac chis is sufficient buis for a cellular zoning decision Lo immediately be taken
over by the FCC and potentJaJly reversed, even If the municipality expressly says It is not con"idering
suell statements and the decision is eompieteiy vaiici on the other grouuulI, lIu~h ii~ jiiiPii~~ \if .li~ '\l;:'-C' uil
property values or aesthetics.

Cellular Towers - MU(jItqrjil: Relatedly, the FCC is proposing a rute banning the:: moratoria that 50me
Illunicipalitles imPose on cellular towers while they revise their zoning ordinances to accommouatc Ute
increase in the numbers of thc.~e towers. Asain. chis violates the Constitution and the directive from
Congl'e~.. preventing the fCC from becoming it Fedt:ral ZOlling Commission.
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RadiwTi"iuw.ili; nae-r-cC".-proposcchule-ms·radio·llrcd·TV towel'! !! !-~ bad. f~ !Ietlrl an artificial limit
of 21 EO 4.5 day. Cor munlclpaJJrJel to leI on any local pennit (environmental. building permit. zoning or
other). Any permit request I. alOfIUI1iuIl,.""","..,."4 If the municipality doesn't aet in this time
frume. even iftbc application is im.:omplere or cJc:arly violates loeaflaw. And the FCC's proposed rule
wOUld prevent municipIUUca from cOJ1llicicrins the 'impacts sucnioweri h4;.·e on P:';':~:':j' ·:::h:e~. !he
environment or aeslbetlcs. Even sUety requirement», could he overridden by the PCC! A,ld aJ appeals (If
7.oning and permit denials wOuld go to the liCe I DOt to the tocaf courts.

_ _--._--- -_ - -'" .
TbJs prO~ufiSuiOUndhii when broldeatl towers are some of the laJlest structu.res 1CJlOwn to nUU1'~··"· ....

some over 2.000 feet tall. The FCC claims that these changes Ire needed to allow 'rv stations to Awitch
to Hish DetJnfUon Television quickly. But The Wall Str~et Juurnal and trade magS7.lnCR state there is no

- way· tko-FCC ·.1R~~rocc!GlAter ...wiU m_.dte.cutrenuc.hedu1c.JU\)'~ay. so there is no need to violate thl:l
rishts of mUnlclpl:llhles and their RlWcnts just to meet an artificial delldllne.

lbese actions reprelel1t a power arab by the FCC to b=ome the federal Zoning COIlUl1I~,;ion fur cellular
toweD and broadcISl tOWeb;--1bcy viotaQ! me llitent'of C«igre&a. t.'1.; C~:1.~t:r..!!i'=!!! !M ~!L"!~'rl~of
federalism. This III particularly crue given mat the FCC is a !lingle purpose agency, with no zoning
eJlpertise. that never saw A towor it didn't like.

----- -------Plwedn three: t1th18S toitoP' the FCC: rJllt. write new t..CC Chainnan William KcnlUIlJ "ii~ rcc-· ----- .
Commiuioncrs Susan Ness. Harold Furch1aon-Roth. Michael Powell. and Gloria Tristanl telling them to
stop this inlrusion on local zonin& authority in calles WT 97·197, MM Docket 97-182 and DA 96·214();

- ----... -- ---"--'" 'IICOnd.jQm jsuhe..~.Dear.CQllcaeue lettet~_CJ1uendy bl;w8 prepan.-d to go to the FCC frllln many
RU.'IJ1bers of CODltCM; and third. oppoae any ctl'ort by Consress fO ,rant the FCC t.h~ power to aetas a" -- ---..­
"Pederal Zoning Commission" and precn1IK toeal zonina authority.

Thcfuliowins pwpfe _ 1&a'iui1ltl-iilunlelpal·Vi'8anJ74C~Otll:-arf:-fml!lia! .....i!h the FCC's proposed rules and
municipalities' objections to them: Rarrie Tobin at the Natiollal League of Cities (202-696-3194); Eileen
lIuSJard Ilt the Natiunal AsSOC:latlon of Tclecommunicatlnns OfficCMI and Al.!vi'lors (703·506-3215);
Ruben rosel at the Nauonal As,'KJeiation of Counties (Z02·J93-~226); Kevin McCJr.y :II Ihe U.S
Conference of Mayors (202-293-7330); and Cheryl Maynard lU tile AlJu;ci",.ali ~:il'u.i&.g ;\;;;;..~d..:ic:: (:!n'2­
872-0611). Please feel free to call chem if you have any questions.

Very truly yours,

~~,?2~_
"'-"'""~O/://~

Timothy J. Thtfrj;pson. Staff Planner

cc: See attached Usc.



October 28, 1997

The Honorable John Sununu, Rep.
i 750 Eim Sueet
Concord, N.H. 03104

.......... _ Q~yJ~«3'J~~~t.!.v~ Sununu:

TOWN OFFICES

RECEIVED
NOV 1 1997 .--- _.

MANCHESrER. NH

We are writing you about the Federal Communications Commission and its attempts to preempt local
zoning ofcellular, radio and 1V towers by making the FCC the "FedefaJ Zoning Commission" for aU
cella1m' t:!=phor.e.-md-b~&IUc!wm. .Both.C..oogrcu.andJ;b~J;~J!!!S have long recognized that zoning
is a peculiarly local timetion. Please immediately contact the FCC and tell it to stop these efforts which
violate the intent ofCongress, the Constitution and principles ofFederalism.

In the 1996 Telecommunications Act, Congress exp~ly rea.alfumcd lccal =ning ~::thcrity o'!~! ~~Ilulat__._
towers. It told the FCC to stop all ruJemakings where the FCC was attempting to become a Federal
Zoning Commission for such towers. Despite this instruction from Congress, the FCC is now attempting

. -- __..- - ' ..- .ro.preempt local zoning authority in three different rulemakings. The Town of Goffstown, like many
N.H. communities, took special care in constructing its zoning regulations to not exceed its authority .
granted under the 1996 Telecommunications Act, but to be administered in accordance with the Act. We
hope that you will do everything in your power to preserve local authority over these telecommunication
-struciutes ali'WilS intended by-thi:; Act:· -.' _ - '...... __

Cellular Towers - Ra4jatiog: Congress expressly preserved local zoning authority over cellular towers in
_. _ __ .._ '. _!J1e 1996 Telecommunications Act with the sole exception that municipalities cannot regulate the

radiation' from cel1ular antennas if it is within limits set by tile: FCC.' Th~ fCC i,; citt':ii:iP:ini :~ h~ye the .
"exception swallow the rule" by using the limited authority congress gave it over cellular tower radiation
to review and reverse any cellular zoning decision in the U.S. which it finds is "tainted" by radiation
ccncern!, e'!~!! if the decillion is otherwise perfectlv permissible. In fact, the FCC is saying that it can
"second guess" what the true reasons for a municipality's decision are, need not be bound by the stated
reasons given by a municipality and doesn't even need to wait until a local planning decision is final
before the FCC acts.

Some of our citizens are concerned about the radiation from cellular towers. We cannot prevent them
from mentioning their concerns in a public hearing. In its rulemaking the FCC is saying that if any

..... _....cit.i?:e~ rai~es this issue that this is sufficient basis for a cellular zoning decision to immediately be taken
over by the FCCand'potentlaily'reversed, even if the municipahty expressiy says ii is noi \,;ulIsidcliiig
such statements and the decision is completely valid on other grounds, such as the impact of the tower on
property values or aesthetics.

is MAii~ SiREET -. GorFSTCVV!'-!t !'!H 03045
ASSESSING: (603) 497·3611 • BUILDING: (603) 497-3612 • FiNANCE: (603) 497-3615

PLANNING: (603) 497·8991 • TAX: (603) 497-3614 • TOWN CLERK: (603) 497-3613

FAX: (603) 497-8993



Cellular Tower- Moratoria: Relatedly the FCC is proposing a rule banning the moratoria that some
- __Muoic.ip.alitie.$ jmpqsJ;.Qn. c.eI.lJJ.'ar. t9wers~h!l~#!~y" revise their zoning ordinances to accommodate the

increase in the numbers ofthese towers. Again, this violates the Constitution and the dIrective from··
Congress preventing the FCC from becoming a Federal Zoning Commission.

Radiolly" luwcas: The FCC's pruposed rule en rndi~ar.41V.taweai5!'~ had: [t sets an artificial limit
of 21 to 45 days for municipalities to act on any local permit (environmental, building permit, zoning or
other). Any permit request is automatically deemed granted ifthe municipality doesn't act in this
timeframe, even if the application is incomplete or clearly violates local law. And the FCC's proposed
role would prevent municipalities from considering the impacts such towers have on properly viillies. the
environment or aesthetics. Even safety requirements could be overridden by the FCC! And all appeals
of zoning and permit denials would go to the FCC. not to the local courts.

- - ----- -- --- -- - - ---_... -- ~ ... .._ ~_._.- - -- _ - ..-.. ---_ _--
This proposal is astounding when broadcast towers are some ofthe tallest structures known to man ­
over 2.000 feet tall. taller than the Empire State Building.. ''nie FCC claims these changes are needed to
allow TV Stations to switch to High Definition Television quickly. But The Wan Street Journal and
trade magazin~ slat&; were" is nu way the; FCC-bi"u~.cre-wi!1.m.e~Uhe ~u~nt 5~h~r111Ie anyway, SO
there is no need to violate the rights ofmunicipalities and their residents just to meet an artificial
deadline.

These actions represent a power grab by the FCC to become the Federai Zoning Commission fur ~eaular···-­

towers and broadcast towers. They violate the intent ofCongress. the Constitution and principles of
Federalism. This is particularly true given that the FCC is a smgle purpose agency, with no zoning
.:xpertiae,tbt never- saw. a-tcwe~ it.didn.'-t.mce. ___ ..... _._ __._. ._..

Please do three things to stop the FCC: First, write new FCC Chairman, William Kennard and FCC
Commissioners Susan Ness, Harold Furcbtgott-Roth. Michael Powell and Gloria Tristani telling them to
stop this intrusion on"tocaJ zonmg authority in cases WT9i-i97, MM Duck.:t 97-1~2 =d D:\ 9~-2!4Q;.----.­

second, join in the "Dear Colleague Letter" currently being prepared to go to the FCC from many
members ofCongress; third, opposed any effort by Congress to grant the FCC the power to act as a

_. -_ .. _ ~F.ederalZoniog.C9mlXli$$i9.I)~·.J!\4 e~~R~ !9~.zo_l!ing authority.

The following people at national municipal organizations are familiar with the FCCs proposed rules and
municipalities' objections to them: Barrie Tabin at the National League of Cities, 202-626-3194; Eileen
Huggaru iii: th\'; National As~iatiun ufT.:1cccmmt:ni~~ticns Offk.,!'5 ~m~ Arlvi~nM;: 703.506-3275:
Robert Fogel at the National Association of Counties, 202-393-6226; Kevin McCarty at the u.s.
Conference of Mayors, 202-293-7330; and Cheryl Maynard at the American Planning Association, 202­
872-0611. Feel free to call them ifyou have questions.

y..;rt. truly yours~

( a~/V f\-l~
- ." I L
Gossett McRae, Chairman
Goffstown Planning Board

cc: Board of Seiectmen
Zoning Board of Adjustment
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